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Course objectives 

The aim of this course is to introduce students to the general principles of the major European 

legal systems in terms of private law, to the different styles of law-making and interpretation 

within those systems and explore convergences and divergences between 

them. 

Course Description 
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Private law is considered to be the cornerstone of law in general. Yet, the particulars of private 

law highly depend on the legal tradition at issue. This course will first try to explain the notion of 

law and put private law in context against other areas of law such as public law, criminal law, 

administrative law and so on. It will then explore the historical background and origins of private 

law and describe its sources. During the next phase the different legal traditions will be 

explained, i.e. the common law and the civil law tradition. In the civil law tradition special 

emphasis will be given to the French and Germanic legal families. Particular attention will be 

paid to contract law and tort but insights may also include family law, succession, property and 

business and corporate law. During the course we shall try and explore the basics of each 

system and each area of law coming under private law. We will also explore the impact of the 

different sources on private law, interpretation rules, convergences and divergences in general 

and we shall also try and apply basic concepts 

and  interpretation  rules to  case  studies. Whilst doing that it will be  interesting to find  out 
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whether one could -on the basis of different legal rules- reach the same legal outcome. At the 

end of the coursewe shall discuss preliminary issues concerning the europeanization of private 

law. 

Please note that the issues of european private law, contract law and tort law that will be 

discussed in this module will only serve as an introduction to the compulsory module of 

European civil law and to the electives of ‘comparative law of contracts’ and ‘comparative law 

of torts’. 

Course Outline 

I. Basic Issues 

 
1. What is law and the issue of enforceability 

2. Private law in context against other areas of law 

3. Historical background and origins of private Law 

4. Sources of Law 

5. Basic principles and concepts in private law (e.g. absolute v. relative rights, individual 

autonomy, manifestation of will, legal transactions, limitations and abuse of rights) 

II. The distinction between the common law and civil law traditions 

 
1. Common law 

2. Civil law 

a. French family 

b. Germanic family 

c. Other 

3. Convergences and divergences in 

a. Contract law 

b. Tort law 

c. Property 

d. Family law 

e. Succession 

f. Business and corporate law 

III. The europeanization of private law 

Educational Outcomes 

When you have completed this module, you should be able to: 
 

 Describe the notions of law and enforceability; 

 Describe the notion of private law and explain its differences with other areas of law; 

 List and explain some basic principles in private law; 

 Understand the variety of legal traditions, which are contained within the category of 
private law in Europe; 

 Understand the distinction between the common law and the civil law legal systems in 
Europe and describe their origins; 

 List the sources of private law and explain how they affect its shaping; 
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 Explain convergences and divergences between the various legal systems in the 
areas of contract and tort law and be capable of bringing examples in the areas of 
family law, succession, property and business and corporate law; 

 Apply interpretation rules to case studies. 

 Appreciate the emergence of european private law and some basic issues 
pertaining to the European Civil Code. 

 
Basic Textbook(s) 

 

 J. M. Smits, Advanced introduction to private law, Edward 
Elgar Publishing, 2016 (TBC) 

 
 
 
 
Basic Bibliography 

 “The Common Law and Civil Law traditions”, University of 

California at Berkeley, School of Law (Boalt Hall), The 

Robbins Collection, online available at: 

https://www.law.berkeley.edu/library/robbins/pdf/Common 

LawCivilLawTraditions.pdf 

 Hesselink, Martijn W., “The General Principles of Civil Law: 

Their Nature, Roles and Legitimacy”, Amsterdam Law 

School Research Paper No. 2011-35, in “The involvement 

of EU law in Private Law Relationships”, Dorota 

Leczykiewicz & Stephen Weatheril (Eds.), Hart Publishing, 

Oxford, 2013, pp. 131-180., 2011, online available at: 

https://ssrn.com/abstract=1932146 or 

http://dx.doi.org/10.2139/ssrn.1932146 

 
 
 
 
 
 
Additional Bibliography 

1. COMPARATIVE PRIVATE LAW 

 
BOOKS 

 

 Bryan, Michael, “Private Law in Theory and Practice”, 
Routledge-Cavendish, 2007 

 Burrows, Andrew, “English Private Law: Oxford Principles 

of English Law”, Oxford University Press, 3rd edition, 
2013 

 Gordley, James, “An introduction to the Comparative 
Study of Private Law: Readings, Cases, Materials”, 
Cambridge University Press, 2009 

 Gordley, James, “Foundations of Private  Law: Property, 
Tort, Contract, Unjust Enrichment”, Oxford University 
Press, 2007 

 Micklitz, Hans-W and Cafaggi, Fabrizio, “European 
Private Law After the Common Frame of Reference: 
What Future for European Private Law”, Edward Elgar 
Publications, 2010 

 Mousourakis, George, “Fundamentals of Roman Private 
Law”, Springer, 2012 

 Müller-Chen, Markus and Müller Christoph and Widmer 
Lüchinger, Corinne, “Comparative Private Law, Dike 

https://www.law.berkeley.edu/library/robbins/pdf/CommonLawCivilLawTraditions.pdf
https://www.law.berkeley.edu/library/robbins/pdf/CommonLawCivilLawTraditions.pdf
https://www.law.berkeley.edu/library/robbins/pdf/CommonLawCivilLawTraditions.pdf
https://www.law.berkeley.edu/library/robbins/pdf/CommonLawCivilLawTraditions.pdf
http://dx.doi.org/10.2139/ssrn.1932146
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 Publishers, 2015 

 Robertson, Andrew and Tilbury, Michael, “Divergences in 
Private Law”, Hart Publishing, 2016 

 Van Caenegem, R C, “An Historical Introduction to 
Private Law”, Cambridge University Press, 2010 

 Weinrib, Ernest J, “The Idea of Private Law”, Oxford 
University Press; Revised edition, 2012 

 
ARTICLES 

 

 Bartholomew, G. W., “Dicey and the Development of 
English Private International Law”, Tasmanian University 
Law Review, Vol. 1, Issue 2, 1959, pp. 240-262 

 Basedow, Jurgen, “Federal Choice of Law in Europe and 
the United States - A Comparative Account of Interstate 
Conflicts”, Tulane Law Review, Vol. 82, Issue 5, 2008, pp. 
2119-2146 

 Bellini, V., “Evidence in Comparative Private International 
Law”, University of Western Australia Annual Law Review, 
Vol. 2, Issue 2, 1952 

 Hesselink, Martijn W., “The General Principles of Civil Law: 
Their Nature, Roles and Legitimacy”, Amsterdam Law 
School Research Paper No. 2011-35, in “The involvement 
of EU law in Private Law Relationships”, Dorota 
Leczykiewicz & Stephen Weatheril (Eds.), Hart Publishing, 
Oxford, 2013, pp. 131-180, 2011, online available at: 
https://ssrn.com/abstract=1932146 or 
http://dx.doi.org/10.2139/ssrn.1932146 

 Hoffmann, Thomas, “Reflections on Opportunities for 
Comparative Private Law in Academia: Central and Eastern 
Europe”, Review of Central and East European Law, Vol. 
39, Issue 2, 2014 

 Kronke, Herbert, “The Functional Approach in Comparative 
Law, Private International Law and Transnational 
Commercial Law: Promises and Challenges”, Annales 
Universitatis Scientiarum Budapestinensis de Rolando 
Eotvos Nominatae: Sectio Iuridica, Vol. 47 

 Smits, Jan M., “Comparative Law and its Influence on 
National Legal Systems”, in “The Oxford Handbook of 
Comparative Law”, Reimann, Mathias and Zimmermann, 
Reinhard (Eds.), Oxford, 2006, pp. 477-512 

 “The Common Law and Civil Law traditions”, University of 
California at Berkeley, School of Law (Boalt Hall), The 
Robbins Collection, online available at: 
https://www.law.berkeley.edu/library/robbins/pdf/Commo 
nLawCivilLawTraditions.pdf 

 
2. COMPARATIVE LAW OF CONTRACTS 

http://dx.doi.org/10.2139/ssrn.1932146
http://dx.doi.org/10.2139/ssrn.1932146
https://www.law.berkeley.edu/library/robbins/pdf/CommonLawCivilLawTraditions.pdf
https://www.law.berkeley.edu/library/robbins/pdf/CommonLawCivilLawTraditions.pdf
https://www.law.berkeley.edu/library/robbins/pdf/CommonLawCivilLawTraditions.pdf
https://www.law.berkeley.edu/library/robbins/pdf/CommonLawCivilLawTraditions.pdf
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 BOOKS 

 

 Fairgrieve, Duncan, “Comparative Law in Practice: 
Contract Law in a Mid-Channel Jurisdiction”, Hart 
Publishing, 2016 

 Haley O., John, “Comparative Contract Law”: The 
International Library of Comparative Law Series, 
Edward Elgar Publishing Ltd, 2017 

 Hondius, Ewoud, “Unexpected Circumstances in 
European Contract Law” (The Common Core of 
European Private Law), Cambridge University Press, 
2014 

 Kötz, Heinz and Flessner, Axel, “European Contract 
Law: Volume One: Formation, Validity and Content of 
Contract; Contract and Third Parties”, Oxford University 
Press, 1998 

 Lando, Ole and Beale, Hugh, “The Principles of 
European Contract Law: Parts I & II”, Kluwer Law 
International, 1999 

 Levasseur, Alain A., “Comparative Law of Contracts: 
Cases and Materials”, Carolina Academic Press, 2008 

 Lookofsky, Joseph and Hertz, Ketilbjørn, “EU-PIL: 
European Union Private International Law in Contract 
and Tort”, JurinsNet, LLC, 2009 

 Loos, Marco and Bueno Diaz, Octavia, “Principles of 
European Law: Mandate Contracts”, Oxford University 
Press, 2013 

 McKendrick, Ewan, “Contract Law Text, Cases and 
Materials”, Oxford University Press, 2012 

 Monateri, Pier Giuseppe, “Comparative Contract Law”, 
Edward Elgar Publishing LTD, 2017 

 Smits, Jan M., “Contract Law: A Comparative 
Introduction”, Edward Elgar Publishing Ltd, 2nd revised 
edition, 2017 

 Vogenauer, Stefan and Weatherill, Stephen, “The 
Harmonisation of European Contract Law: Implications 
for European Private Laws, Business and Legal 
Practice” (Studies of the Oxford Institute of European 
and Comparative Law), Hart Publishing, 2006 

 Zimmermann, Reinhard and  Whittaker  Simon, “Good 
faith in European Contract Law” (The Common Core of 
European Private Law), Cambridge University Press, 
2009 

ARTICLES 

 
 Banakas, Stathis, “Harmonisation of European Contract 

Law and General Principles of Contracts: A Common 
Lawyer’s Look into the Future”. In “Il Diritto Europeo Dei 
Contratti”, Emanuela Navarretta (Ed.), pp. 539-559, 2008,
online available at SSRN: 
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 https://ssrn.com/abstract=1400051 
 Beale, Hugh, “The Development of European Private Law 

and the European Commission’s Action Plan on Contract 
Law”, Juridica International, 2005, online available at: 
http://www.juridicainternational.eu/public/pdf/ji_2005_1_4 
.pdf 

 Collins, Hugh, “Methods and Aims of Comparative Contract 
Law”, Oxford Journal of Legal Studies, Vol. 11, Issue 3, 
1991, pp. 396-406 

 Grigoleit, Hans Christoph and Canaris, Claus-Wilhelm, 
“Interpretation of Contracts”, 2010, online available at SSRN:
https://ssrn.com/abstract=1537169 or 
http://dx.doi.org/10.2139/ssrn.1537169 

 Hartkamp, Arthur S., “Modernisation and harmonisation of 
contract law: objectives, methods and scope”, online 
available at: 
http://ec.europa.eu/justice/news/consulting_public/rome_i 
/contributions/private_law_university_amsterdam_en.pdf 

 Hesselink, Martijn W., “The Concept of Good Faith”, in 
“Towards a European civil code”, A.S. Hartkamp, E.H. 
Hondius, M.W. Hesselink, C.E. du Perron & M. Veldman 
(Eds.), Kluwer Law International, 2004, pp. 471-498, online
available at SSRN: 
https://ssrn.com/abstract=1098856 

 James, Simon, “European Contract Law: Coming Out”, Law 
and Financial Markets Review, Vol. 4, Issue 5, 2010, pp. 485-
489 

 Pilar Perales Viscasillas, Maria de, “The Formation of 
Contracts & the Principles of European Contract Law”, Pace 
International Law Review, Vol. 13, Issue 2, 2001, online 
available at: 
http://digitalcommons.pace.edu/cgi/viewcontent.cgi?articl 
e=1215&context=pilr 

 Silva, Antonio, “The Role of Consent in the Formation of 
Contract in Comparative Private Law”, International Journal 
of Baltic Law, Vol. 1, Issue 2, 2004 

 Smits, Jan M., “The Principles of European Contract Law and 
the Harmonization of Private Law in Europe”, in “La Tercera 
Parte De Los Principios De Derecho Contractual Europeo”, 
Valencia [Tirant], Vacquer, Antoni (Ed.), 2005, pp. 567-590, 
online available at SSRN: https://ssrn.com/abstract=792545 

3. COMPARATIVE LAW OF TORTS 

 
BOOKS 

 

 Beever, Allan, “A Theory of Tort Liability”, Hart Publishing, 
2016 

 Bell, John and Ibbetson, David J., “European legal 
development: the case of tort”, Cambridge: Cambridge 
University Press, 2012 

https://ssrn.com/abstract%3D1400051
http://www.juridicainternational.eu/public/pdf/ji_2005_1_4
http://dx.doi.org/10.2139/ssrn.1537169
http://dx.doi.org/10.2139/ssrn.1537169
http://ec.europa.eu/justice/news/consulting_public/rome_i
http://ec.europa.eu/justice/news/consulting_public/rome_i
https://ssrn.com/abstract%3D1098856
https://ssrn.com/abstract%3D1098856
http://digitalcommons.pace.edu/cgi/viewcontent.cgi?articl
http://digitalcommons.pace.edu/cgi/viewcontent.cgi?articl
https://ssrn.com/abstract%3D792545
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  Bryan, Michael, “Private Law in Theory and Practice”, 
Routledge-Cavendish, 2007 

 Bussani, Mauro and Sebok, Anthony J., “Comparative 
Tort Law: Global Perspectives”, Edward Elgar 
Publications, 2015 

 Giliker, Paula, “Vicarious Liability in Tort: A Comparative 
Perspective” (Cambridge Studies in International and 
Comparative Law), Cambridge University Press, 2013 

 Koziol, Helmut and Schulze, Reiner, “Tort Law of the 
European Community”, Springer, 2008 

 Wagner, Gehard, “Comparative Tort Law”, in “The 
Oxford Handbook of Comparative Law”, Reimann, 
Mathias and Zimmermann, Reinhard (Eds), Oxford 
Handbooks, 2006 

 Wagner, Gerhard, “Tort Law and Liability Insurance” 
(Tort and Insurance Law), Springer, 2006 

 Van Dam, Cees, “European Tort Law”, Oxford 
University Press, 2013 

 Von Bar, Christian and Drobnig, Ulrich, “The Interaction 
of Contract Law and Tort and Property Law in Europe: A 
Comparative Study”, Sellier European Law Publishers, 
2004 

 
ARTICLES 

 Colombi Ciacchi, Aurelia, “The Constitutionalization of 
European Contract Law: Judicial Convergence and Social 
Justice”, European Review of Contract Law, Vol. 2, No. 2, 
2006, online available at SSRN: 
https://ssrn.com/abstract=2013063 

 Fleming, John G., “Comparative Law of Torts”, Oxford 
Journal of Legal Studies, Vol. 4, Issue 2, 1984, pp. 235- 
243 

 Koziol, Helmut, “Comparative Law - A Must in the European 
Union: Demonstrated by Tort Law as an Example”, Journal 
of Tort Law, Vol. 1, Issue 3, 2007 

 Levmore, Saul, “Rethinking Comparative Law: Variety and 
Uniformity in Ancient and Modern Tort Law”, Tulane Law 
Review, Vol. 61, N. 2, 1986 

 Marsh, N. S., “Deduction and Induction in the Law of Torts: 
A Comparative Approach”, Journal of Comparative 
Legislation and International Law, Vol. 33, Parts 3 and 4, 
1951, pp. 59-69 

 Stone, Ferdinand Fairfax, “Common Problems and 
Uncommon Solutions in the Law of Tort: A Comparative 
Study”, Georgia Law Review, Vol. 2, Issue 2, 1968, pp. 
145-161 

 Van Boom, Willem H., and Gerhard Wagner, “Mass torts in 
Europe: cases and reflections”, Berlin: Walter de Gruyter 
GmBH, 2014 

 Van Boom,  Willem H., “Harmonizing Tort Law: A 
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 Comparative Tort Law and Economics Analysis”, in “Tort 
Law and Economics”, Faure, Michael (Ed.), Cheltenham: 
Edward Elgar, 2009, pp. 435-449, 2009, online available at 
SSRN: https://ssrn.com/abstract=1156739 

 Wells, Michael L., “Harmonizing European Tort Law and the 
Comparative Method”, Journal of Civil Law Studies, Vol. 9, 
Issue 2, 2016, pp. 539-554 

 
4. EUROPEAN PRIVATE LAW 

 
BOOKS 

 

 Anderson, M. and Arroyo I Amayuelas, Esther, “The 
Law of Succession; Testamentary Freedom: European 
Perspectives”, Europa Law Publishing, 2011 

 Basedow, Jurgen and Hopt, Klaus J. and Reinhard 
Zimmermann, “Max Planck Encyclopedia of European 
Private Law”, Oxford University Press, 2012 

 Brownsword, Roger, Micklitz, Hans W., Niglia, Leone, 
“The Foundations of European Private Law”, 
Bloomsbury Publishing plc, 2011 

 Bussani, Mario and Werro, Franz, “European Private 
Law: A Handbook: Volume 2”, Carolina Academic Pr, 
2014 

 Cafaggi, Fabrizio and Muir-Watt, Horatia, “The 
Regulatory Function of European Private Law”, Edward 
Elgar Publishing Ltd, 2009 

 Cafaggi, Fabrizio and Muir – Watt, Horatia, “Making 
European Private Law Governance Design”, 2008 

 Devenney, James, Kenny, Mel, “The Transformation of 
European Private Law: Harmonisation, Consolidation, 
Codification or Chaos?”, Cambridge University Press, 
2013 

 Kharitonov, E. O. and Kharitonova, O. I., “Classification 
of European Systems of Private Law”, Journal of 
Comparative Law, Vol. 5, Issue 1, 2010, pp. 195-210 

 Leczykiewicz, Dorota and Weatherill, Stephen, “The 
Involvement of EU Law in Private Law Relationships” 
(Studies of the Oxford Institute of European and 
Comparative Law), Bloomsbury Publishing plc, 2013 

 Radley-Gardner, Oliver and Beale, Hugh and 
Zimmermann, Reinhard, “Fundamental Texts on 
European Private Law”, Hart Publishing, 2016 

 Twigg-Flesner, Christian, “The Cambridge Companion 
to European Union Private Law” (Cambridge 
Companions to Law), Cambridge University Press, 2010 

 Von Bar, Christian and Clive, Eric, “Principles, 
Definitions and Model Rules of European Private 

https://ssrn.com/abstract%3D1156739
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 Law: Draft Common Frame of Reference (DCFR)”, Oxford 
University Press, 2010 

 
ARTICLES 

 

 Banakas, Stathis, “The Contribution of Comparative Law to 
the Harmonisation of European Private Law”, in 
“Comparative Law In The 21st Century”, A. Harding, E. 
Orucu (Eds.), Kluwer Law International, 2002, pp. 179- 191,
online available at SSRN: 
https://ssrn.com/abstract=1400116 

 Bar von Christian, Clive, Eric, Schulte-Nölke, Hans, Beale, 
Hugh, Herre, Johnny, Huet, Jérôme, Storme, Matthias, 
Swann, Stephen, Varul, Paul, Veneziano, Anna and Zoll, 
Fryderyk, “Principles, Definitions and Model Rules of
European Private Law”, online available at: 
http://ec.europa.eu/justice/contract/files/european- private-
law_en.pdf 

 Bussani, Mauro and Mattei, Ugo, “The Common Core 
Approach to the European Private Law”, 3 Columbia Journal 
of European Law, 1997/1998, pp. 339-356, online available
at SSRN: https://ssrn.com/abstract=2199178 

 Niglia, Leone, “Taking Comparative Law Seriously - 
Europe's Private Law and the Poverty of the Orthodoxy”, 
American Journal of Comparative Law, Vol. 54, Issue 2, 
2006, pp. 401-428 

 Siklosi, Ivan, “A Guide to European Private Law”, Annales 
Universitatis Scientiarum Budapestinensis de Rolando 
Eotvos Nominatae: Sectio Iuridica, Vol. 47, pp. 441-450 

 Smits, Jan M., “A European Private Law as a Mixed Legal 
System”, Maastricht Journal of European and Comparative 
Law, Vol. 5, 1998, pp. 328-340 

 Smits, Jan M., “Convergence of Private Law in Europe: 
Towards a New Ius Commune?”, in Comparative Law: A 
handbook, Örücü, Esin and Nelken, David, Eds., Oxford: 
Hart Publishing, 2007, pp. 219-240 

 Smits, Jan M., “The Harmonisation of Private Law in 
Europe: Some Insights from Evolutionary Theory”, Georgia 
Journal of International and Comparative Law, Vol. 31, 
2002, pp. 79-99, online available at SSRN: 
https://ssrn.com/abstract=795145 

 Smits, Jan M., “European Private Law and the Comparative 
Method, in “The Cambridge Companion to European Union 
Private Law”, Twigg-Flessner, Christian (Ed.), Cambridge 
University Press, 2010, pp. 33-43, online available
at SSRN: https://ssrn.com/abstract=1585122 

 Smits, Jan M., “Rethinking Methods in European Private 
Law”, in (July 26, 2012). Practice and Theory In 

http://ec.europa.eu/justice/contract/files/european-private-law_en.pdf
http://ec.europa.eu/justice/contract/files/european-private-law_en.pdf
http://ec.europa.eu/justice/contract/files/european-private-law_en.pdf
http://ec.europa.eu/justice/contract/files/european-private-law_en.pdf
https://ssrn.com/abstract%3D795145
https://ssrn.com/abstract%3D795145
https://ssrn.com/abstract%3D1585122
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 “Comparative Law”, Adams, Maurice and Bomhoff, Jacco 
(Eds.), pp. 170-185, Cambridge: Maastricht European 
Private Law Institute Working Paper, 2012, online available 
at SSRN: https://ssrn.com/abstract=2117809 or 
http://dx.doi.org/10.2139/ssrn.2117809 

 Ziegler, Tamas Dezso, “Handbook on European Private 
Law”, Hungarian Yearbook of International Law and 
European Law, Vol. 2014, pp. 645-648 

 
 
 
 

 
Teaching Methodology 

 
 
Lectures 

Tutorials 

 
 
Dates of classes: 

 

• 15/12/2017 

• 18/12/2017 

• 22/12/2017 

• 15/1/2018 

• 16/1/2018 

• 22/1/2018 

 
Please note that teaching will take place on the aforementioned 

dates at Legraina from 10:00 – 17:00. Tutorials will be 

integrated within the lectures in the form of case studies and you 

may be asked to prepare some of these case studies as 

homework for the next meeting. 

Evaluation  

 
Final Exam 

 
Course Participation 

Total 

Language English 

Traineeship No 

Location Legraina 

 

12x 2 = 24 h 

6 x 2 = 12 h 

Total = 36 h 

 

80 % 

20 % 

100% 

 

http://dx.doi.org/10.2139/ssrn.2117809
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General note 

While the ‘Course Objectives’ and ‘Educational Outcomes’ 

above remain immutable, the ‘Course Content’ and ‘Course 

Outline’ may be altered in order to accommodate student’s 

needs and individual professor’s approaches. Bibliography and 

reading materials may vary accordingly. 

 


